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LYNCH, Circuit Judge. These two cases involve clains

agai nst the United States under the Federal Tort C ains Act (FTCA),
28 U.S.C. §8 2671 et seq., arising out of alleged wongful actions
of FBI agents.

On Septenmber 15, 1999, a diligent federal trial judge
sitting in an organized crinme case issued a |engthy opinion
outlining a possible pattern of corruption involving at |east two
FBI agents, John Connolly and his supervisor John Mrris, and two
not ori ous Boston crimnals, Janes "Witey" Bul ger and Stephen "t he

Rifleman” Flemm . See United States v. Salemre, 91 F. Supp. 2d 141

(D. Mass. 1999). Such corruption had been runored but had been
deni ed by the FBI.

The 1999 opinion by Judge Wl f reveal ed that Bul ger and
Flemm , who were | eaders of the Wnter Hi Il Gang, a crine syndicate
i nvolved in nmurder, bribery, extortion, |oansharking, and ganbling
operations, had been high-level FBI informants since the 1970s,
aiding the agency in its investigation of La Cosa Nostra, a rival
crinme syndicate. The opinion raised the prospect that Bul ger and
Fletm had received nunerous benefits from the FBI in return
i ncluding protection fromprosecution, and at tines, access to the
nanmes of informants who were thensel ves providing information to
the FBI about the crimnal activities of Bulger and Flemm . [|d. at

148- 63, 322. Some of the informants may have been killed as a



result, and the nurderous activities of Bulger and Fl emm covered
up. ld. at 208-13.

The opinion speculated that Agent Connolly may have
di scl osed to Bul ger and Flemm the identity of an individual, John
Mclntyre, who was an informant for the | ocal Quincy police and was
debriefed by the FBI, United States Custons Service, and the Drug
Enf orcenent Admini stration (DEA). Id. at 213-15. Ml ntyre
di sappeared roughly six weeks after an Cctober 17, 1984 interview
with FBI Agent Roderick Kennedy, in which MlIntyre had |inked
Bul ger to gun-runni ng and drug-snuggling operations. 1d. His body
was found fifteen years later, on January 14, 2000, in a nmakeshift
grave near Boston. But the opinion, published in Septenber 1999,
ultimately concluded that it could not be determ ned whether FBI
Agent Kennedy had, in fact, shared this information about MlIntyre

wi th Connolly and whether Connolly, in turn, had told Bulger. Id.

at 214-15. That was because, as the court said later, "inportant
FBI docunents concerning John Mlintyre were . . . inproperly
wi thheld by agents of the Boston FBI until it was too late to
guestion relevant w tnesses concerning them" United States v.

Flenmi, 195 F. Supp. 2d 243, 249-50 (D. Mass. 2001).

The opinion also indicated the I|ikelihood that Agent
Connol Iy had di scl osed to Bul ger the nanme of another informant as
to Bulger's crimes, Brian Halloran. |In January 1982, Halloran told

two FBI agents that Bul ger and Fl emm had caused the 1981 nurder of



a Tul sa busi nessman, Roger Weel er. Connolly | earned of Halloran's
cooperation and disclosed it to Bulger. Halloran was nurdered in
May 1982. Salemme, 91 F. Supp. 2d at 208-210. Agent Morris
testified to this sequence of events in hearings before Judge WlI f
in April 1998.

Agent Connolly was indicted on Cctober 11, 2000 and
charged with nunerous crines, including "alert[ing] Bulger and
Flemm to the identity of confidential |aw enforcenent informants
in order to protect Bulger's and Flemm's ongoing crimnal
activities" and taking other steps to protect Bulger and Flemm.
Connol Iy was charged with i nduci ng Agent Morris to do the sane, in
violation of Mrris's legal obligations. Among the several
racketeering acts charged was that Connolly had told Bul ger and

Flemmi of Halloran's statenents that Bul ger and Flemm had caused

Wheeler's nmurder. In turn, the indictnent charged, Bul ger caused
Hall oran to be nurdered. Connolly was convicted, and his
conviction was affirnmed on appeal. United States v. Connolly, 341

F.3d 16 (1st Gir. 2003).

On May 25, 2000, the estate of John McIntyre, throughits
adm nistrator (Mlntyre's nother, Emly Mlintyre) and co-
adm nistrator (McIntyre's brother, Christopher MIntyre), filed an
adm nistrative claim against the United States under the FTCA. ‘!

The essence of the theory behind the claimwas that the FBI had (i)

! W refer to the plaintiff in this case as MiIntyre.
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directly caused the death of John Mlntyre, when Agent Connolly
informed Bulger and Flemm that Mlintyre was cooperating wth
certain authorities investigating Bulger and Fl ermi, thus signing
Mcintyre's death warrant, and (ii) indirectly caused MliIntyre's
death through the protection the FBI afforded Bul ger and Fl emm,
whi ch encour aged and enabl ed themto conmt murders, including that
of McIntyre.? A second adm nistrative conplaint was filed on June
8, 2000.

On May 11, 2001, the estate of Roger Wheeler, the
mur der ed Tul sa busi nessman, filed an adm ni strative clai munder the
FTCA against the United States. The theory of the claimwas that
the FBI's illicit protection of Bulger and Flemm had facilitated
t he murder of Roger Weeler.3® This |legal theory differed fromthat
articulated in the MlIntyre case, as there was no direct

rel ati onshi p between the FBI and \Weel er.

2 Specifically, the estate asserted | egal theories of (a)
conspiracy to protect Bul ger and Flemmi fromarrest and prosecution
as a proxi mate cause of McIntyre's kidnaping, torture and execution
in violation of Mlintyre's First, Fourth, and Fifth Amendnent
rights; (b) violation of those sane Fourth and Fifth Amendnent
rights, stated as clains under Bivens v. Six Unknown Naned Agents,
403 U.S. 388 (1971); and (c) wongful death, in violation of Mass.
Gen. Laws ch. 229, 8§ 2, 6.

3 Bot h the Wheel er and McIntyre adm nistrative clains al so
included clains that FBI agents had obstructed and inpeded the
i nvestigation of the respective nurders. But in their suits in
federal court, both sets of plaintiffs raised cover-up clains only
agai nst individual FBI agents, not against the United States
itself.
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The United States failed to act on either claimwthin
t he required six-nonth period, thus giving both estates the option,
whi ch they took, of treating those clains as having been deni ed.
See 28 U . S.C. § 2675(a). In due course, both filed suit against
the United States as well as various FBI agents in the Boston
office, Bulger, Flemm , and other nenbers of the Wnter H || Gang.

Mclntyre's clains against the United States consisted of
(1) three counts under Mass. Gen. Laws ch. 229, 8§ 2 for civil
conspi racy, negl i gence, and supervisory liability, causi ng
Mcintyre's death and (2) three counts under Mass. CGen. Laws ch.
229, 8 6, corresponding to the three counts under § 2, for
negligently causing MlIntyre's conscious suffering while he was
ki dnapped, tortured and kill ed.

The clainms of the \Weeler estate were joined by Roger
Wheel er' s wi dow and four of his five children, suing individually.*
The Wheelers' clains against the United States sought to hold it
directly and vicariously liable for (1) two counts of tortious
conduct causi ng Weel er' s deat h under Mass. Gen. Laws ch. 229, § 2;
(2) two counts of causing Roger Weeler's conscious suffering the
nonents i medi ately before his nmurder under Mass. Gen. Laws ch.
229, 8 6; and (3) one count of causing enptional distress to

Wheel er and his famly.

4 We refer to the estate and individual plaintiffs in this
case as the Weel ers.
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The United States noved to dismss in both suits on the
ground that neither set of plaintiffs filed their admnistrative
claims within the required two-year period fromthe accrual of the
cause of action. See 28 U S.C. 8§ 2401(b). The district court

agreed in both cases. Mlintyre v. United States, 254 F. Supp. 2d

183, 193 (D. Mass. 2003); Wieeler v. United States, No. 02-10464-

RCL (D. Mass. March 31, 2003). This consolidated appeal is from
the dismssals of the FTCA clains against the United States and
reviews the single issue, on tw sets of facts, of when the clains
"accrued" for FTCA purposes. To be tinely, the McIntyre clains had
to accrue on or after May 25, 1998, and the \Weeler clains on or
after May 11, 1999.
I.
The following facts are presented in the |ight nost

favorable to the plaintiffs. See Miniz-Rivera v. United States,

326 F.3d 8, 11 (1st Cr. 2003). The facts are drawn fromthe two
conplaints and the materials submtted to the district court on the

respective notions to dismss. Gonzalez v. United States, 284 F. 3d

281, 288 (1st Cir. 2002) (on a notion to dism ss pursuant to Fed.
R Cv. P. 12(b)(1), the court may | ook to supplenental materials
in addition to pleadings). W also draw on facts found in United

States v. Sal emme, supra.




A. Factual and Procedural Background Relevant to McIntyre

In m d- Cct ober 1984, John Mclntyre began cooperating with
Ri chard Bergeron of the Quincy Police Departnent. Saleme, 91 F
Supp. 2d at 213. Mlintyre told Bergeron that he was an engi neer on
a ship naned the Val halla that had been used in an unsuccessfu
attenpt to deliver guns and ammunition from Massachusetts to the
Irish Republican Arny (IRA) in Ireland. He said that he worked for
Joseph Miurray, who secretly owned the Valhalla and was closely
connected to Bul ger, and that Bul ger was involved in the attenpted
arnms shipnment through his associates Kevin Weks and Patrick Nee.
Mclntyre al so nentioned Flemm . 1d. Bergeron told Agent Roderick
Kennedy, an FBI liaison officer, that MclIntyre was cooperating and
that McIintyre had |inked Bul ger and his associates to the Val hal | a.
Bergeron arranged for agents fromthe DEA and United States Custons
Service, along with Agent Kennedy, to participate in Mlntyre's
debriefing. Kennedy and a Custons agent interviewed Mlntyre on
Cct ober 17, 1984. Mclintyre told them that Bulger's associate
Patrick Nee had traveled to Ireland to neet the Valhalla. 1d. at
214. Mintyre also told them that Mirray was partners in a
separate drug snuggling operation with "an individual naned Witey
who operates a liquor store in South Boston,” whom Kennedy
understood to be Bulger. 1d. Around Novenber 30, 1984, Mlintyre

di sappear ed.



Chri stopher Mclntyre, John's brother, stated by affi davit
that he and Em|ly MlIntyre, John's nother, filed rmultiple mssing
persons reports with the Quincy police. Christopher said that the
government told him on one occasion that the "nob" had nurdered
John, but later told him that John was "alive, a fugitive from
justice and woul d be prosecuted if caught.” Emly also stated by
affidavit that she had nmade "repeated requests” to the governnent
for information or help in finding her son but received none
I nstead, she said, governnment agents told her that "John was a

fugitive." In a 2000 Boston Herald interview, both Enmly and

Chri stopher said that they had suspected Bulger's hand in John's
di sappearance in 1984 but said nothing out of fear.

On April 15, 1986, although Mclintyre was still m ssing,
a grand jury indicted himalong with Murray, Nee, and four others
for their roles in the Valhalla operation and drug snuggling.
Bulger and Flemm were not nanmed as defendants or otherw se
mentioned in the indictnment. The grand jury returned a supersedi ng
indictment on May 8, 1986, which again did not name Bul ger or
Flemm as defendants. The court then issued a warrant for
Mcintyre's arrest. On Septenber 6, 1995, a note appeared in the
docket of the Valhalla prosecution: "Case reopened as to John
Craw ey, John Mlntyre, Mchael N gro. NOTE: Case previously

closed in error. Defendants Crawley, Mlintyre and Nigro remain



fugitives." The case remained open until Mrch 20, 2000, when
Mclntyre's death had been confirned.

Meanwhil e, on April 16, 1986, shortly after the first
i ndi ctment, attorney John Loftus, acting on behalf of Emly, Chris,
and Patricia McIntyre, John's sister, sent aletter to the Attorney
General, United States Custons Service, DEA, State Departnent, and
United States Attorney for the District of Massachusetts. The FB
was not one of the addressees on the letter. The letter, whose

subject Iine was "Re: Wongful Death of John L. Mintyre," alleged

that John Mcintyre was a governnent informant concerning | RA gun-
running in Boston, that federal authorities |eaked his informant
status to the British governnent, and that the British governnent
told the IRA resulting in MlIntyre's abduction and nurder.

On June 2, 1986, Emly Mlintyre asked the Veterans
Adm ni stration (VA) to erect a headstone marker for her son at the

Massachusetts National Cenetery.

On Septenber 20, 1988, the Boston d obe ran a report
describing Bulger as an FBlI informant and raising the possibility
t hat Bul ger "has been able to exploit his cachet with the FBI" to
evade investigation and apprehension by the state police and the
DEA. The articl e suggested that the FBI may have ti pped Bul ger off
to recording devices in his hone and car and to the timng of sting
oper ati ons. But it did not raise the possibility that the FBI

| eaked information to Bulger about informants in his own
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organi zation or shielded him from prosecution for crimes |ike
nmur der . Nor did the article mention MliIntyre. The article
reported that

State Police officials . . . asked the FBlI to
conduct aninternal inquiry. The FBI cleared tw agents,
and the FBI | eadership remai ns outraged at the suggestion
that any of its own would engage in that kind of
treachery.

Janmes F. Ahearn, special agent in charge of the FBI
I n Boston, was unequivocal when asked last nonth if
Bul ger has had relations with the FBI that have left him
free of its scrutiny.

"That is absolutely untrue,"” said Ahearn. "W have
not had evidence that would warrant it and if we do
devel op anything of an evidentiary nature, we will pursue
it. W specifically deny that there has been speci al
treatnent of this individual." He declined to nake any
further comment on the matter and i nstructed Connol |y not
to speak on the subject.

In 1989, Emly Mintyre and Loftus published Valhalla's

Wake: The IRA, M6, and the Assassination of a Young Anerican

(Atlantic Monthly Press). 1In the book, they indicated awareness
that John had ties to the IRA and the "Mb" and that he faced
possible "Mb[] retribution" for his cooperation wth the
governnent. They stated that John's blue pickup truck had been
spotted at Murray's place of business and that it was |ater found
under a bridge with his uncashed VA check inside. But they
ultimately theorized that British intelligence was responsi ble for
John's nmurder. Based on the Mcintyre famly's own investigation
into John's death, which involved interviews with "an | RA courier"
and a "source" within British intelligence, the book specul ated

that British intelligence had its own nole in the Valhalla,
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di scovered fromUnited States Custons agents that Mlintyre was an
informant on a related drug-snuggling operation, falsely told the
| RA that Mcintyre was an informant on the Val halla operation to
divert attention fromthe British nole, and then nurdered MlIntyre
to prevent himfromrefuting the story.

In Cctober 1991, Emly Mlintyre applied to the VA for
death benefits under her son's policy.

In the early to md-1990s, the Boston {d obe published a

series of articles on MlIntyre's disappearance. One of those
articles, appearing on Decenber 24, 1992, stated that Sean
O Callaghan, a former |RA operative, had tipped off the Irish
police to the 1984 Val halla shipnment and that the IRA may have
m st akenly suspected McIntyre of being the | eak and murdered him
The story, which quoted Emly Mlintyre, said that "[n]ost
authorities believe Mclntyre was done in by his associ ates,

nost of whom were in the nowdefunct Wnter Hi Il Gang" headed by
Bul ger. The article noted that when Bul ger heard that the Val hall a
had been seized, he said, in a conversation secretly recorded by
DEA bugs in his apartnent, "That's our stuff,” and that Mlintyre
was | ast seen with Patrick Nee, a Bul ger associate. But the story
made no connection between the FBI and Mcintyre's death. |In fact,
inresponseto Emly MiIntyre's theory that her son had been killed
by British intelligence, the article noted that "federa

investigators famliar with the Valhalla case say there is no
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evidence that Mclntyre was fingered by any agent of the US, Iri sh,

or British governments" (enphasis added).

On January 29, 1995, a second article in the Boston d obe

reported that "authorities in the United States" had called
"ludi crous"” any claimthat "the US governnent negligently allowed
[McIntyre] to be killed." The story indicated that governnent
officials were not the only ones who m ght have known t hat Mclntyre
was an informant, stating that "[r]Junors that [John] MlIntyre was
talking [to the federal government] were ranpant” and citing Em |y
Mclntyre as saying that Custons agents had "openly tailed [her
son], and were parked outside her hone the | ast night she saw her
son. "

Then, on Decenber 11, 1996 and June 14, 1997, the Boston
d obe published two nore articles reporting that |aw enforcenent
officials believed MIntyre had been killed by the Wnter Hill
Gang. The Decenber 11 article, which quoted Enily McIntyre, stated
that "[f]ederal agents believe MlIntyre was killed by Boston
gangsters who suspected himof informng against them"™ The June
14 article was nore specific. It theorized that Bulger had
conprom sed the Val halla operation, after taking a hefty profit
fromit, by tipping off the Central Intelligence Agency (ClA)
Relying on witness statenents and other evidence, the article
suggested that, afterwards, Bul ger and Fl enmi nonet hel ess tortured

Mcintyre to find out what he had told authorities about the gun-
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runni ng and marijuana smuggling operations, and then killed him
di sposing of his body at sea. Neither article nade any nention of
FBI invol venent.

At around the tinme of the second article, in 1997, nore
details of the relationship between Bul ger and Fl ermi and t heir FBI
handl ers came to light through the prosecution of Flemm in the

case of United States v. Saleme, 91 F. Supp. 2d 141 (D. Mass

1999). In Salemme, on January 10, 1995, a grand jury indicted
Bul ger and Flenm, along with five others who were nenbers of
either La Cosa Nostra or the Wnter H |l Gang, of RICO conspiracy
and various other federal crines. Id. at 301. Three nore
supersedi ng i ndi ctments were obtained, with the | ast com ng on July
2, 1996. 1d. at 306. None of the indictnments nentioned Mclntyre's
di sappearance, although several referred to nurders commtted by
Bul ger and Fl emmi .

In April 1997, in the process of addressing the
defendants' notion to suppress some electronic surveillance
evi dence, Judge Wl f, who was presiding over the Saleme case
di scovered earlier filings in the case before a magistrate judge
t hat suggested that Bul ger and Flenmi were FBlI informants. 1d. at
308. This information rai sed questions about, inter alia, whether
the FBI had given Bulger and Flenm immunity from prosecution for

their ongoing crimnal conduct.
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In a June 6, 1997 order, over the FBI's objections, Judge
Wl f revealed that the FBI had, in response to a court order,
confirmed in a cl osed hearing that Bul ger was an informant. United
States v. Salemme, 978 F. Supp. 364, 365 (D. Mass. 1997). The
order also revealed that Flemm was an informant. 1d. at 373. In
a June 25, 1997 affidavit, Flemm stated that Agent Mrris had
assured himthat he and Bul ger could be involved in any crim nal

activities short of rmurder and would be protected by the FBI.

Salemme, 91 F. Supp. 2d at 310. Flemm's affidavit was not seal ed
and an account of his statenments was published the next day in the

Boston d obe. Several nonths later, on Septenber 3, 1997, Fl emm

subm tted under seal a notion to dismss, claimng, inter alia,
that the FBI had prom sed himinmmunity. 1d. at 311. The notion
was unseal ed, over governnment objections, on Septenber 10. |[d.
Several nonths later, on Decenber 5, 1997, the Boston
Her al d made public that the Departnent of Justice had conducted its
own probe into Bulger and Flemm's relationship with their
handl ers. The article reported that Judge WIf had said at a
hearing the previous day that the Ofice of Professional

Responsibility had |aunched an internal probe and found "no
evidence of continuing crimnal conduct within the statute of
limtations" by Agents Modrris and Connolly. Sone details of this
i nvestigation were later revealed in Judge WlIf's opinion in

Sal emme, issued on Septenber 15, 1999:
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In late June 1997, the Attorney General established a

task force of Departnent of Justice and FBlI personnel to

investigate the allegations of msconduct raised by

Flemmi and the notions to suppress. That task force

conducted its investigation in July and early August

1997, and issued a confidential report to the Attorney

General. Wth the agreenent of the governnment, the court

revi ewed t he Executive Summary of that report and sone of

the docunents that the investigation generated in order

to decide certain issues concerning discovery .
91 F. Supp. 2d at 310. Nothing in the record indicates that the
underlying facts of the Ofice of Professional Responsibility
i nvestigation were otherw se made public at the tine. But fromour
review of the docket in the Salemme case, it is clear that the
gover nment repeatedly sought, at around this tinme, to keep Flemm 's
al | egati ons of government m sconduct and the governnment's response
to them under seal

Judge Wl f held a series of evidentiary hearings from

January to October 1998 on the subject of Flemmi's claim of
i munity. Id. at 312. These hearings were open to the public.
Emly MclIntyre attended part of a hearing on April 15, 1998. In an

article the next day, the Boston Herald reported that at that

heari ng, Robert Stutman, the forner local chief of the DEA,
testified that "agents in his office 'swore' that the FB
conprom sed their Flemm -Bul ger probe to the point where the pair's
bureau 'handler’ was unwelcome at DEA's offices.” St ut man
adm tted, however, that he had no proof of FBI w ongdoi ng and t hat

he "d[id]n't know now' if "the FBI [had] burn[ed] us on [the]
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investigation.” Nothing in the record indicates that Stutnman ever
menti oned Mcintyre in his testinony.

One week later, on April 22, Mrris testified, under a
grant of inmunity, that he had told Connolly in early 1982 that
anot her FBI informant, Brian Halloran, had said that Bul ger and
Fl enm asked him to nurder Roger Wheeler. Id. at 209. Morris
testified that Connolly told himthat he had passed the i nformation
on to Bulger and Flemm . Halloran was nurdered shortly thereafter

on May 11, 1982. The Boston Herald ran a story on April 23

summari zing Morris's testinony. As with Stutman, nothing indicates
that Morris ever nentioned McIntyre in his testinony.
On May 20, 1998, another DEA agent, Albert G Reilly,

testified about the Val halla. The Boston G obe sunmarized Reilly's

testinony the next day with the headl i ne "DEA unable to |ink Bul ger
to IRA guns." The story recounted that "authorities now believed

that Bulger had tipped off authorities to the gun-smuggling

operation and that he and Flemm tortured a Quincy man, John
Mclntyre, who was suspected of cooperating with the authorities”
(emphasi s added). The story did not say, however, that the FBI had
ti pped off Bulger as to Mcintyre's identity as an informant. The
article also stated that Reilly had testified that he, 1like
Stut man, believed the DEA s investigation of Bulger and Flemm had

been conprom sed by the FBI but had no way to prove it.
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In early June 1998, after the May 25, 1998 critical date
for accrual of the McIntyre clainms had passed, Richard Bergeron of
t he Qui ncy Police Departnent testified about Mclntyre's cooperation
and disappearance. 1d. at 213. As best we can tell, Bergeron's
testinmony was the first piece of evidence presented in the Sal emme
proceedi ngs that provided direct information about Mlintyre's
di sappearance. Bergerontestified that McIntyre was "petrified" of
t he peopl e he was inplicating and that Mclntyre was not the type of
potential w tness whose cooperation could be publicly disclosed.
Bergeron then said that he told FBI Agent Kennedy that Ml ntyre had
i npl i cated Bul ger and his associates in the Val halla operation. He
testified that he had arranged for Kennedy and a Custons agent to
interview MlIntyre. 1d. at 214. Kennedy had testified earlier, on
April 14, 1998, that he and Connolly often exchanged i nformation.
O her evidence also indicated that Kennedy had participated in
protecting Bulger and Flemmi from investigation on previous
occasi ons. Id. But, because the governnent, apparently in
vi ol ati on of discovery orders, did not produce Kennedy's reports of
his interview of Mlntyre until after Kennedy had testified,
Kennedy was never questioned about whether he had passed on the
i nformati on about McIntyre to Connolly and, if so, whet her Connolly
had told Bulger and Flemm. Kennedy was not recalled to the

wi tness stand to provide this information. |d.
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During Bergeron's cross-exam nation, the prosecution
asked hi m what individuals, to his know edge, knew that Mlntyre
was cooperating with authorities and mght have passed on that
i nformati on. When defense counsel objected, the prosecution stated
that its line of questioning was in response to the inplication
that "it was the FBI who nay have |eaked this [information to

Bul ger and Flemm ] when there's literally a dozen people" other

than the FBlI who could have done so (enphasis added). The
prosecution was explicit that the evidence was so specul ati ve that

the court "shouldn't infer that there was sone |leak fromthe FB

that led to M. Mlintyre's disappearance" (enphasis added). The

prosecution then went on to establish that, in addition to the FBI
the Quincy police, the Custons Service, and the DEA all knew of
Mclntyre's cooperation. The prosecution also established that
Mclntyre had spoken to authorities about a nunmber of "notorious
crimnals,” as well as the IRA, "[a]ll of whom would have had a
notive to make hi m di sappear.”
Judge WoIf published a 260-page opinion in the

Sal emme case on Septenber 15, 1999, well after the cut-off date for
accrual of MiIntyre's claims. As to McIntyre's disappearance, he
concl uded,

[T]here is circunstantial evidence to suggest that

Kennedy nay have told Connolly about Mlintyre's

cooperation and clainms and, in view [of] the Halloran

matter, reason to be concerned that Connolly nay have

tol d Bul ger and Flemm . These i ssues cannot, however, be
resol ved on the present record.
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Id. at 214-15.

Mclntyre's body was recovered on January 14, 2000. Kevin
Weeks, a Bulger associate, led |law enforcenent to Mlintyre's
makeshift grave. Flemm, 195 F. Supp. 2d at 251 n. 45.

On May 25, 2000, Mcintyre's estate filed a notice of tort
claimwith the FBI.

On  Septenber 27, 2000, a grand jury returned a
superseding indictnent of Bulger and Flenmmi that alleged that in
Cct ober or Novenber of 1984, Bulger and Flemm |earned that
Mcl ntyre was cooperating with the FBI and Custons Service regardi ng
Bul ger's involvenent in both the Valhalla operation and the
i nportation of marijuana by boat into Boston, and, as a result,
ki dnapped and nurdered Mcintyre. The indictnent did not say how
Bul ger and Fl enm discovered McIntyre's cooperation. On Cctober
11, 2000, Connolly was indicted for his role in various nurders
comm tted by Bulger and Flemm , but not for any role in MlIntyre's
mur der .

On March 8, 2001, Mcintyre's estate filed suit in federal
district court. Mcintyre's claim was the first admnistrative
claimand first federal action to be filed arising fromthe FBI's
relationship with Bulger and Flemm. On Cctober 15, 2001, the
United States noved to dismss pursuant to Fed. R Civ. P. 12(b)(1)

on the ground that MliIntyre's estate had failed to present its
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admnistrative clains wwthin two years of accrual, as required by
the FTCA, 28 U.S.C. § 2401(b).

On March 31, 2002, the district court granted the noti on,
finding that the clains had accrued before April 1998. The court
reasoned that, prior to April 1998, the McIntyres clearly believed
John Mcintyre to be dead and had sufficient facts to support a
reasonabl e i nference that Bulger and Flemm had killed him based
on local press reports that Mlintyre was |ast seen with Nee, a
Bul ger associate, and that Bul ger ran the Val halla operation. The
court also determ ned that the MIntyres had enough information to
form the theory that "the FBI was at |east negligent in [its]
handling of Bulger and Flenm ." The court relied principally on
(1) the FBI's acknow edgnment in 1997 that Bulger and Flemm were
informants and (2) the April 15, 1998 hearing, attended in part by
Emly Mlntyre, in which DEA Agent Stutman testified about his
suspicions that the FBI had conprom sed a DEA investigation of
Bul ger and Flemmi. Final judgnment was entered on notion of
Mcintyre's estate. The estate tinely appeal ed.

B. Factual and Procedural Background Relevant to Wheeler

Roger WWheel er, a Tul sa busi nessman, owned Worl d Jai Al ai
(WA), which operated facilities where spectators could bet on Jai
Al ai matches. Salemmre, 91 F. Supp. 2d at 208. John Cal | ahan, who
had ties to the Wnter H Il Gang, was president of WA 1d.

Wheel er suspected that Callahan was skinmm ng noney from WA for
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menbers of the Wnter H Il Gang, including Bulger and Flemm.
Wheel er fired Callahan and began an audit of WA s financial
operations. 1d. at 209. Before the audit was conpl eted, on Muy
27, 1981, Wheel er was shot to death while sitting in his car in the
parking lot of a Tulsa country club. 1d. at 207-08.

The \Wheel er nmurder remai ned unsol ved for many years. In
the spring of 1995, David and Lawence \Weeler, two sons of Roger
Wheel er, visited the FBI's office in Tul sa to deliver sone of their
father's records requested by the office. They stated that they
were unhappy with the lack of progress in the investigation.
According to David Weeler's affidavit, FBI Agent Jack Hawkins

replied, "[I]f we do that, we will have to go wherever the evidence

mght lead us . . . and you know, it mght actually take us to sone
i nvol venent on the part of your nother. Are you willing to see
your nother go to jail?" David Weeler interpreted this as a

threat intended to deter future conplaints about the FBI's | ack of
progr ess.

The Tulsa Wrld and the Daily Oklahoman published at

| east twelve articles on Weeler's nurder between 1995 and 1999.
At the tinme, Patricia (Wweeler's wdow, Panela (Weeler's
daughter), and Lawence (one of Weeler's sons) were living in
Tul sa. David, along with another of Wheeler's sons, Mark, was
living in Texas. Patricia and David stated by affidavit that they

recal | ed readi ng sone of the Okl ahoma press coverage. Law ence and
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Mark recal |l ed reading one or two articles, and Panel a said she did
not read any of them

On January 19, 1995, the Tulsa Wrld published a story

stating that Brian Halloran had told the FBI that John Call ahan
offered hima contract to kill \Weeler, but that Halloran refused
the offer. The article noted that Halloran was nurdered shortly
thereafter in 1982. On July 11, 1997, as proceedings in the

Salemme trial were devel oping, the Tul sa Wrld reported that Bul ger

and Flemm were "potential suspects” in Weeler's murder and that
Flemm had executed an affidavit stating that he and Bul ger were
informants and "were given free reign from an FBlI supervisor to
commt any crinme as long as they did not 'clip anyone.'" On
Novenber 9, 1997, a Tulsa television station reported that the
Wheel er investigation "ha[d] been held up by the FBI's attenpts to
bring down the Mafia in Boston" and that "the FBI did not share
information it had about the death of Roger \Weeler Senior." The

next day, the Tulsa Wrld reported that "[i]nvestigators said that

the prime suspects in Weeler's killing turned out to be two highly
pl aced nob informants, working with the Boston FBI" and that the
"Boston FBI protected their informants, Janes 'Witey' Bul ger and
Steven [sic] "The Rifleman' Flemm ."

On May 10, 1998, David Weeler was interviewed by Ed
Bradl ey on CBS's "60 M nutes"” program The foll ow ng exchange was

t el evi sed:
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Bradl ey: David Weel er, Roger Weel er's son, says he had
trouble wunderstanding why his father's nurder had
remai ned unsol ved for so long. Until he found out Bul ger
and Flemm were FBI informants.

Wheel er: W' ve di scovered that all al ong the FBI has been
in bed with the prime suspects in ny father's nurder.

Bradley: So you believe that the FBI protected your

father's killers and tried to prevent the truth from

com ng out?

Wheel er: They not only protected ny father's killers,

they to this day are protecting ny father's killers and

they are to this day w thholding information from the

police. This is eighteen years of covering up the crine.

This is eighteen years of being an accessory to nurder.
At the close of the segnment, David Weeler also said, "In the end,
there's one group, one group of people, that were supposed to hel p
us, and that was the FBI, and those are the very people that
betrayed us, those are the very people that continue to betray us
to this day."

During the segnent, Bradley said that the "extraordinary
rel ati onship between the FBI and two organized crinme bosses,"
nanmely Bul ger and Flemm , "may have allowed the FBI informants to
get away with nurder."” The segnent al so contained an interview of
Hom ci de Sergeant M chael Huff of the Tul sa police departnent, who
said that the Boston FBI had failed to share Halloran's i nformation
with local and federal investigators in Tulsa working on the
Weel er investigation and that this failure constituted

"obstruction of justice." Bradley alsointerviewed five detectives

from Ol ahoma, Florida, and Connecti cut. He stated that these
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detectives believed the Weeler nmurder remai ned unsol ved "because
Bul ger and Flemmi were protected by the FBI while they were
providing information on the Italian Mafia in New England.” One
detective, David Green, said that the FBI gave Bulger and Flenmm a
"license to steal"” and that "apparently that |license got a little
broader and covered a hom cide."

Davi d Wheel er said, by affidavit, that when he accused
the FBI of a cover-up on "60 M nutes,” he nmeant only that he had
previ ously been unaware of Bul ger and Flemm 's status as i nformants
and that he "felt as though the FBI should have shared this
information with [hin] . . . long before this tine." He said that
he did not believe at that tine that the FBI was responsible in any
way for his father's death and that he had no facts to support such
a belief.

Patricia and Lawence said by affidavit that they saw
David on "60 Mnutes." Panela and Mark said, also by affidavit,
they did not see David on "60 M nutes" and did not discuss the show
with David or anyone else. Mark said that he was aware that David
appeared on the show, but Panela said that she could not renenber
if she had been aware of that fact at the tinme. The Weelers said
in their respective affidavits that tensions had arisen in the
famly since Roger's nurder and that they communicated very little
anong thensel ves, particularly concerning the painful subject of

t he nurder.
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Foll owing the "60 M nutes" interview, David Weeler also

gave interviews to the Boston press. On May 12, 1998, The Boston

Herald reported that David Weeler said that he "has always
believed that [forner FBI Agent Paul] Rico facilitated his father's
delivery into oblivion" but that he only recently "di scovered that
oblivion may well have had nanes |ike Witey and Stevey." The
article noted that David Wheel er said his father thought R co m ght
be trying to kill him The article described Ricoas Flenm's "FB
mentor"” and noted that Rico had recruited Flenm as an informant.

On July 22, 1998, the Boston d obe interviewed David \Weel er and

described him as "now believ[ing] the FBI has obstructed the
I nvestigation into his father's nurder." The article also
summari zed the testinony of John Morris at the Sal enme hearings in
April 1998, noting that Morris had testified that he told Connolly
that Halloran had inplicated Bulger and Flemmi in the Weeler
murder investigation and that Connolly my have passed this
information on to Bulger and Flenmi. On Septenber 29, 1998, the

Bost on d obe reported John Martorano, a nenber of the Wnter Hil

gang, was negotiating a plea agreenent with federal prosecutors.
Descri bing David Wheel er as "the son of one of Martorano's all eged
victinms," the article quoted himas stating that he woul d approve
of a plea agreenent for Martorano because "[t] he peopl e he's giving
up are the people who have enjoyed the protection of the FBI for

many years while committing heinous crinmes."
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By affidavit, David Weeler said that he had "probably"
read these articles, but Patricia, Panela, and Lawence said that
t hey had not, and Mark said that he did not recall whether he read
t hem

At around the sanme tine, in the sunmer of 1998, there was
Tul sa press coverage of devel opnents in the Wieel er nurder. On May

17, 1998, the Tulsa Wrld published an article with the headli ne:

"When G nen, Mobsters Are Friends/FBI Ignored Tip-Of on Tul sa
Murder." The article summarized Morris's testinony in April 1998,
reporting that Morris had admtted to receiving cash and gifts from
Bul ger and Flenmm, and to working with other agents to "shield[]
Bul ger and Flemm from prosecution for 20 years because they were
the nost prized secret FBI informants in New England history.” A
sumary of Morris's testinony was again reported in a July 20, 1998

Tulsa Wrld article about the Weel er mnurder. The article al so

reported that John Martorano had agreed to cooperate wth federal
prosecutors and to testify agai nst Bul ger and Fl emm in the Weeler
mur der case.

On Septenber 9, 1999, after the Weelers' My 11, 1999
cut-off date for accrual had passed, Judge WIf wunseal ed John
Mart orano' s pl ea agreenent, in which Martorano adm tted that he had
mur der ed Roger Wieel er. Judge Wl f's Septenber 15, 1999 deci sion
in Salemme described a series of specific incidents in the early

1980s, before Wheeler's nmurder, in which FBI agents shi el ded Bul ger
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and Flemm frominvestigation. 91 F. Supp. 2d at 202-06. As to
Wheeler's nurder, Judge WlIf found that partly because of
irregularities in the FBI's handling of the files relating to
Wheel er's nurder, "questions remain regarding the role, if any,
pl ayed by Fl emmi and Bul ger in the Weel er, Halloran, and Cal | ahan
murders, and the full degree to which the FBI in Boston has, from
1981 until recently, attenpted to keep any such role from being
di scerned and denonstrated.” [d. at 213. He noted that a pattern
of false statenents in Flemm's informant file diverted attention
fromFl emm's crimes and FBI m sconduct, that reports containing
Hal | oran's al | egati ons agai nst Bul ger and Fl emm were not indexed
according to usual FBI policy and hence could not be discovered
through a standard search of FBI indices, and that the FBI had
di sobeyed discovery orders by its late disclosure of relevant
docunents. 1d. at 154 n.3.

On Decenber 22, 1999, John Connolly was indicted for
racketeering. A superseding indictnment was returned on Cctober 11,
2000. It charged that Connolly had alerted Bulger and Flenm to
the identity of confidential |aw enforcenent informants, tipped
them off to various law enforcenent initiatives, and failed to
report information relating to them that was material to the
investigation of crimnal activity in the Boston area. It al so

charged that Connolly had obstructed a grand jury investigation
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into Wheeler's murder and tipped Bulger and Flenm to Halloran's
cooper ation.

On Septenber 27, 2000, a federal grand jury returned an
i ndi ct ment chargi ng Bul ger and Flemmi with racketeering; two of the
predi cate acts for the racketeering charge were t he nurder of Roger
Wheel er and the conspiracy to conmt that nurder.

The Wheelers filed a notice of tort claimw th the FBI on
May 11, 2001. After the FBI failed to respond, the Weelers filed
suit in federal court on March 14, 2002. As in the MlIntyre case,
the United States noved to dismss pursuant to Fed. R Cv. P.
12(b)(1) on the ground that the Weelers had failed to present
their admnistrative clains within tw years of accrual, as
required by the FTCA, 28 U S.C. § 2401(b). On March 31, 2003, the
district court granted the notion, finding that the Wieelers' claim
accrued no |l ater than May 10, 1998, when Davi d Wheel er appeared on
"60 Mnutes." The court reasoned that David Weeler's statenments
showed that he knew that Bul ger and Flemm were suspected in his
father's murder and that they nay have escaped investigation and
prosecution for the crime with the assistance of the FBI. The
court then went on to say that "[i]t does not matter that not al
the plaintiffs in this case were as inforned as David Weeler”
because they were in possession of sufficient facts to place them
on inquiry notice. Final judgnment was entered on notion of the

Wheel ers, who then tinely appeal ed.
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II.
A. The FTCA Accrual Standard
The FTCA provides, inrelevant part, that "[a] tort claim
against the United States shall be forever barred unless it is
presented in witing to the appropriate Federal agency within two
years after such claimaccrues.” 28 U.S.C. § 2401(b). Because the
FTCA is a waiver of sovereign immnity, it is strictly construed.

Skwira v. United States, 344 F.3d 64, 73 (1st Cir. 2003).

Normal ly, a tort claim accrues at the tine of injury.

Gonzal ez, 284 F.3d at 288. In United States v. Kubrick, 444 U.S.

111 (1979), the Suprenme Court created a "di scovery rule" exception
for FTCA cl ai ns i nvol vi ng nmedi cal mal practice. The Court held that
such cl ai ns accrue when a plaintiff knows of both the existence and
the cause of his injury. See id. at 119-202. The Court
determ ned that accrual does not await the point at which a
plaintiff also knows that the acts inflicting the injury my
constitute nedical nalpractice. Id. at 122. Di stingui shi ng
between ignorance of the facts (of injury or its cause) and
i gnorance of legal rights, the Court reasoned that a cl ai mrant, once
armed with knowl edge of the fact of injury and the identity of the

parties that caused the injury, is no longer at the nercy of the

government. At that point, claimants can go to others, such as
doctors or |awers, who will tell them if they are victins of
mal practice. |d. The sane is not necessarily true of plaintiffs
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who are ignorant of the facts, particularly when the governnent may
be in possession or control of the necessary information.

This court has extended this discovery rule to FTCA
clainms outside the nedical nal practice context. Skwra, 344 F.3d

at 74; Attallah v. United States, 955 F.2d 776, 780 (1st Gr.

1992). Most circuits also apply a discovery rule to wongful death
actions. See Skwira, 344 F.3d at 74 (collecting cases).

Under the discovery rule, "a claim accrues when the
plaintiff discovers, or in the exercise of reasonable diligence
shoul d have di scovered, the factual basis for the cause of action."
Gonzal ez, 284 F.3d at 288. The test for whether a plaintiff should
have di scovered necessary facts is an objective one. 1d. at 288-
89. W look first to whether sufficient facts were available to
provoke a reasonable person in the plaintiff's circunstances to
inquire or investigate further. "A claim does not accrue when a
person has a nmere hunch, hint, suspicion, or runor of a claim but

such suspicions do giveriseto aduty toinquire into the possible

existence of a claim in the exercise of due diligence."

Kronisch v. United States, 150 F.3d 112, 121 (2d Cr. 1998)

(citation omtted and enphasis added). Once a duty to inquire is
established, the plaintiff is charged with the know edge of what he
or she would have wuncovered through a reasonably diligent
i nvestigation. Skwira, 344 F.3d at 77. The next question is

whether the plaintiff, if armed wth the results of that
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i nvestigation, would know enough to permt a reasonable person to
believe that she had been injured and that there is a causa
connecti on between the government and her injury. Id. at 78.
Definitive know edge i s not necessary. 1d. This inquiry is highly
fact- and case-specific, as are the pertinent questions to ask.

In Attallah, for exanple, the plaintiffs learned in
Sept enber 1982 that the deconposed body of their courier, who had
been transporting al nost $700, 000 of their noney to Puerto Rico,
had been found. 955 F.2d at 778. Over four years later, two
Custons agents were indicted for the robbery and nurder of the
courier. Id. The court found that the plaintiffs had filed a
tinely admni strative clai magai nst the United States because their
cl ai m accrued when the Custons agents were indicted, not when the
courier's body was found. 1d. at 780. The court focused on the
fact that aside fromthe indictnent, the only infornmation that the
plaintiffs had avail abl e about t he whereabouts of their courier was
a Custons Service docunent showing that their courier had been
processed at the airport custons office and then |l eft the prem ses.
Id. The court reasoned that if it took the police until 1987 to
di scover sufficient information to bring charges against the
Custons agents, the plaintiffs could not be expected to be nore
efficient. Id.

Anot her exanple is the Skwira case, in which a divided

court, in three opinions, found that the plaintiffs had failed to
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file a timely admnistrative claim Skwira, 344 F.3d at 83-86

There, the claimwas that a VA nurse had nurdered Edward Skwira, a
patient at the Northanpton VA hospital, by injecting himwth the
stinmul ant epi nephrine. The facts convincing to the majority on the
i ssue of accrual were as follows. Skwira was admtted to a
substance abuse treatnent facility in Wrcester, Massachusetts, in
early February 1996 for the treatnent of chronic al coholismand on
February 15 was transferred to Ward C of the VA hospital, where the
mur deress was wor ki ng. Id. at 69. Despite the absence of any
reason to anticipate heart problens, he suffered a catastrophic
cardiac event later that day and died on February 18, wth heart
ailments listed as the imedi ate cause of death. Id. By the
sumer of 1996, articles began appearing in the Northanpton | ocal
press describing an ongoing crimnal investigation into the high
nunber of suspicious deaths in Ward C, and the adm ni strator was
quoted as not ruling out foul play. 1d. at 68, 80. By Septenber
or Cctober of 1996, investigators contacted the famlies of sone of
the wvictins, including Skwira's, to voice the governnment's
"suspi ci ons" about the deat hs and obt ai ned perm ssion to exhune and
autopsy the bodies. 1d. at 68. Skwira's autopsy showed that the
death certificate had m sstated the cause of death. 1d. As the
concurring opinion stated, at that point "a reasonabl e person woul d
have believed that sonme kind of negligence or msconduct by

government enployees at the hospital mght well underlie Edward
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Skwira's death.” 1d. at 85 (Boudin, C J., concurring). Had the
plaintiffs sought out independent |egal and nedi cal advice at that
poi nt, they should have been able to determine in the two-year

peri od whether to file an adm nistrative claim See Skwira, 344

F.3d at 81. The court observed that two other victins' famlies
did file tinely clains, whereas the Skwiras waited three years
after the autopsy report before filing. [d. at 82 n.19.

Skwira is instructive in the ways in which it is both
i ke and unlike the two cases at bar. The differences are obvious.
Unlike the victins in the cases at bar, Skwira was in the sole

custody and care of a governnent hospital and, overwhel m ngly, the

nost |ikely nalefactor was one of a very limted group of
government enpl oyees at that hospital. Al of the deaths occurred
in the sanme place with the sane small cast of characters. See

United States v. Glbert, 229 F.3d 15, 18 (1st GCr. 2000) (the

deaths in Ward C of the VA hospital occurred over a six-nonth
period). There was also certainty the patients were dead, unlike
in MclIntyre's situation.

The chief simlarity between the two cases at bar and
Skwira is that there was a governnent investigation into possible
wrongdoing in all three cases. But the circunstances of the
I nvestigation here were different than in Skwra. There, the
governnment canme to the famly with its suspicions of wongdoi ng at

t he hospital and expl ained the factual basis for those suspicions.
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344 F.3d at 68. The governnent then hel ped devel op the evi dence of
wrongdoi ng, informng the famly that the cause of death reported
was different than that found in Skwira's autopsy. Id. By
contrast, in the two cases at bar, the governnent did not inform
the plaintiffs of any i nvestigation, appears to have held the facts
revealed in its investigation confidential, and ultimtely clai ned
to have cleared its agents of wongdoi ng before the critical dates
for accrual purposes.?®
B. Application to McIntyre's Claims

The clainms nmade by the estate of Mintyre are based on
two interrelated theories of how the FBI caused Mcintyre's death:
(1) by leaking his confidential informant status to Bul ger and
Flemmi, in violation of a special duty of non-disclosure owed to
hi mby the governnent, and (2) by protecting Bul ger and Fl enmm from
i nvestigation and prosecution, thus enabling and enbol deni ng t hem
to murder him As we understand the second theory, it is neant to
buttress the first theory; it is perhaps also neant to serve as an
i ndependent basis for liability.® The first theory, which we

understand to be the predom nant one, arises out of a special duty

5 The plaintiffs here do not argue that the pendency of a
government investigation should automatically toll accrual of their
cl ai ms. That argunent was rejected in Skwira, which found no

statutory basis for such tolling. See 344 F.3d at 85-86 (Boudin,
C.J., concurring).

6 To the extent that the plaintiff does intend the second
t heory as an i ndependent basis for liability, the United States is
free to challenge the availability of that theory on remand.
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that the governnment has to confidential informants who woul d be
endangered if their informant status were revealed to others,
particularly those whose activities are the subject of the
informant's discl osures. The FBI Manual requires agents to
exerci se constant care to ensure that an informant's identity is
not di scl osed, whether intentionally or inadvertently. Saleme, 91

F. Supp. 2d at 150; see also Leonhard v. United States, 633 F.2d

599, 614 (2d Cr. 1980) ("The procurenent of testinony against
all eged nenbers of organized crime wll normally require
appropriate protection of both the informant and his famly.");

Soci alist Wirkers Party v. Attorney Gen. of United States, 458 F

Supp. 895, 907 (S.D.N. Y. 1978) ("[T]he FBI asserted that it owed
the duty of confidentiality to the informants to protect themfrom

enbarrassnent and harm "), vacated on other grounds, In re Attorney

Gen. of United States, 596 F.2d 58 (2d Cir. 1979). Because we find

that the plaintiff could not reasonably be expected to have
di scovered the facts supporting the first theory until after My
25, 1998, we find that the case was not properly dism ssed and
t herefore reverse.
The plaintiff's predom nant theory depends on the
fol |l ow ng reasoni ng:
1. Mclntyre was cooperating with the governnent in
its investigation of Bulger and Flemm , which

i nposed a duty on the FBI
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2. Ml ntyre was nurder ed;

3. Bulger and Flemm were responsible for the
mur der ;
4. Mclntyre was nurdered because Bul ger and Fl emm

| earned he was informng on them to governnent
aut horities;

5. It was agents of the FBI, Connolly and/or Mrris,
who told Bulger and Flemm that Mlintyre was
cooperating with the FBI

The district court focused on the first three parts of this
sequence only. This did not go far enough. The key m ssing |inks
are the fourth and fifth points. W focus on the fifth: whether a
reasonabl e person in the MIntyres' position, after conducting a
diligent investigation, would have uncovered a sufficient factual
basis to believe, before May 25, 1998, that the FBI was the source
of the leak to Bulger and Flemmi. W concl ude that he or she would
not have.

Certainly before May of 1998, the McIntyre fam |y knew of

facts that would permt a reasonabl e person to believe that Bul ger

and Flemm were responsible for the killing of John Mlintyre in
1984 and that Bul ger and Flemm were FBI informants. |In our view,
that was not enough to trigger accrual, in light of the nature of

Mclntyre's clains.
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A June 1997 Boston d obe article, described in our revi ew

of the facts, reported that witness statenents and ot her evidence
supported the conclusion that Bulger and Flenmi had Mlntyre
ki dnapped, tortured him to find out what he had told the
authorities, and then nmurdered him Inplicit in this report was
that Bulger and Flemm had sonehow found out MlIntyre was an
informant. But the article never even nentioned the possibility
that the FBI had disclosed this information to Bul ger and Fl enm or
had otherwi se given its inprimatur to the nurder.

Furthernmore, the MlIntyres were also faced wth the
governnent's affirmative denials of any wongdoing in the
rel ati onship between Bul ger and Flenm and FBlI agents Morris and
Connol ly. The governnent repeatedly denied wongdoing in Boston
d obe articles from 1988 through 1995, and one article reported
that an internal FBI investigation had cleared the two agents.

Then, a Decenber 5, 1997 Boston Herald article stated that the

Department of Justice's Ofice of Professional Responsibility had
i nvestigated and "cl eared the FBI handlers [ Morris and Connol | y] of
[ wongdoing involving] informant gangsters Witey Bulger and
St ephen Fl emm . " Faced with a denial of wongdoing by the FB
itself, and | acking any basis to controvert the denial other than
runmor, the Mcintyres did not have a reasoned basis to believe that
it was the FBI that had | eaked McIntyre's identity as an informant

to Bul ger and Fl enm .
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W turn to the question whether there was |ater
i nformati on between the Decenber 5, 1997 denial of wongdoing by
the FBI and May 25, 1998 that provided notice of that m ssing |ink.
The district court found such an event based on testinony by Agent
Stutman, the fornmer | ocal chief of the DEA, in the Sal enme hearings
on April 15, 1998. Because Emly MlIntyre attended part of those
hearings, the court attributed to her know edge of Stutman's
statenents that he and agents in his office suspected that the FBI
had conprom sed their investigation of Bul ger and Fl emm but had no
facts to confirmtheir suspicions. Even assum ng that statenent
provi ded a reasoned basis to believe that the FBI had conprom sed
the DEA' s investigation, perhaps by tipping Bulger and Flenm to
i stening devices or warning themof raids, it does not provide a
reasoned basis to believe that the FBI | eaked McIntyre's informant
status to Bul ger and Fl emm .

The governnment points to a different event: an April 23,

1998 Boston Herald story reporting that the previous day, Mrris

had testified that in 1982, he told Connolly, who in turn told
Bul ger and Flenmi, the identity of FBlI informant Brian Hall oran,
who had inforned authorities that Bulger and Flenm tried to hire
him to kill Roger Wheeler. The governnent argues that this
information -- that the FBI had | eaked to Bul ger and Flemm the
identity of a different informant, as to a different crine, at a

different time -- provided sufficient facts for a reasonabl e person
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to believe that the sanme thing had happened to Mlintyre. The
government argues that if there was evidence Bul ger and Fl emm
killed Halloran because the FBI told them Halloran was an
i nformant, then a reasonabl e person coul d have i nferred t hat Bul ger
and Flenm also killed John McIntyre based on a simlar FBI | eak.
The governnent's anal ogy overreaches both as a matter of |ogic and
as a matter of fact.

Even assum ng arguendo that the Boston Herald article was

enough to lead the Mlintyres to suspect that the FBI |eaked

Mcintyre's identity, and thus to trigger a duty to inquire, a

reasonably diligent investigation wuld still not have reveal ed t he
necessary factual predicate for their claim before the accrua
dat e. Most avenues of investigation were cut off by the
possibility of crimnal liability for any FBI agents and others
i nvolved. Attenpts to gain information through depositions would
| i kely have been thwarted by invocations of the Fifth Amendnent
privilege against self-incrimnation. And other information --
such as testinony before the grand jury or facts discovered in the
governnent investigation -- was hidden behind a veil of secrecy.
In this sense, the MlIntyres had even |ess access to critica

i nformati on than nost FTCA plaintiffs. See Kubrick, 444 U.S. at

122 (adopting a discovery rule in part because "the facts about

causation may be in the control of the putative defendant,
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unavai l able to the plaintiff or at least very difficult to
obtain").
Wthout nore specific information than provided in the

Boston Herald article, a reasonable person could not have had a

basis to claim that the FBI betrayed Mlntyre's cooperation to
Bul ger and Flemm . Bulger and Flemm apparently nurdered people
for many reasons. Sonme of those people were informants. But ,
wi thout nore, one cannot reasonably deduce from a victims
i nformant status (1) that Bulger and Flemm knew the victimto be
an informant, (2) that, if Bulger and Flemm knew the victimto be
an informant, they nurdered the victim for that reason, and (3)
nost inportantly, that even if Bulger and Flenm nurdered the
victimfor being an informant, the source of their information as
to the victims informant status was the FBI. One could not
reasonably infer, for purposes of FTCA accrual, from Mrris's
testi nony about Halloran that the FBI told Bul ger and Fl emm about
every informant in their organization or that Bulger and Fl enmm
killed every person that they knew to be inform ng against them
regardl ess of the circunstances.

Drawi ng a direct parallel between the nurders of Hall oran
and Mcintyre is particularly difficult because the situati ons were
so different. The cases involved different and unrelated
underlying crines that took place at different times and in

di fferent places: the Weeler nurder was in 1981 in Okl ahoma and
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was related to control of a Jai Alai enpire, whereas the Val halla
gun-runni ng operation was in 1984 in Boston for the | RA. Moreover,
Hal | oran arguably posed a greater threat to Bul ger and Fl enmi as an
i nformant than Mcintyre did. As Bergeron noted, and as Bul ger and
Flemm m ght well have been aware, McIntyre was "petrified" of the
two and was unlikely to cone forward publicly or, by inplication,
to testify. Mintyre was a |owlevel operative in a gun-running
operation, whereas Halloran was a hit man with the power to
I npl i cate Bul ger and Flemm for nurder. Another factual difference
is that there was sone i ndication, as the prosecution itself argued
in Salemme, that McIntyre's cooperation was known to those outside
the governnent, and thus that Bulger and Flemm could have
di scovered this information from sone source other than the FBI

A January 29, 1995 Boston d obe article reported that "[r]unors

that McIntyre was talking [to the federal governnment] were ranpant”
at the tine.

The governnment's own behavior further wundercuts its
argunment here that there were sufficient facts before May 25, 1998
to reasonably infer that FBI had betrayed Mcintyre. |In response to
a def ense obj ection during the cross-exam nati on of Bergeron in the
Sal emme hearings on June 4, 1998, the prosecution said that
"there's literally a dozen people"” outside the FBI who knew of
Mclntyre's cooperation and could have passed the information to

Bul ger and Flemm . The prosecutor argued that Judge Wlf
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"shouldn't infer that there was sonme |l eak fromthe FBlI that led to
M. MliIntyre's disappearance"” because the evidence was too
specul ative. That, of course, is directly contrary to the position
of the United States as stated in the case at bar: that before My
of 1998, the Mlntyres not only should have drawn exactly that
i nference but should have acted on it by seeking |egal and other
expert advice about filing an FTCA claim

In the June 1998 Salemme hearings, after the critica
date for accrual purposes had passed, the prosecution al so sought
to establish in its questioning of Bergeron that MlIntyre had
spoken to authorities about a nunber of notorious individuals, as
well as the IRA, "[a]ll of whomwould have had a notive to nake him
di sappear.” This casts further doubt on whether Bul ger or Fl emm
had caused McIntyre's di sappearance, making even nore renote the
inference that the FBI had |eaked Mlintyre's identity as an
i nformant and caused hi s nurder.

Thi s governnment position in June of 1998 is significant
for several reasons. It shows that there was a real basis to
question whether it was at all reasonable to infer that Connolly
had di scl osed McIntyre's dual role to Bul ger. W have no reason to
think the federal prosecutor's position in Saleme was taken in bad
faith. The prosecution, which had access to confidential
I nformati on and was i n possession of far nore facts than nenbers of

the public, argued to the court that it could not reasonably nmake
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such an inference. The McIntyres, who were in a far worse position
to access or evaluate information, should not be required here to

draw such an i nference. See Attallah, 955 F.2d at 780 (" The police

did not have sufficient information to bring charges against the
[rel evant governnent officials] unti | 1987. W believe
[plaintiffs] could not have been nore efficient.").

Equal Iy i nportantly, the prosecutor’'s positionin June of
1998 was yet another expression by the United States in a public
forum that Connolly had not |eaked Mintyre's identity and no
wr ongdoi ng had occurr ed.

Qur decision in Skwira hurts rather than helps the
governnment's position. The United States in Skwira told the
plaintiff that there was cause to investigate suspici ous deat hs of
patients who were within the sole custody of a VA hospital when
they died and did not deny wongdoing. 344 F.3d at 80. Here, the
government kept confidential its investigation of clainms of
m sconduct by Connolly and Mrris and ultimately reported in 1997
that it found no wongdoi ng. Even Judge Wl f had great difficulty
in prying | oose coherent information about Mclintyre's death by the
date of his opinion on Septenber 15, 1999. Judge Wl f comrented
that the question of whether the FBI disclosed McIntyre's identity
could not "be resolved on the present record" because of the

governnent's del ayed disclosure of docunents and its desire to
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avoid bringing to light the circunmstances surrounding Mlntyre's
death. Salemme, 91 F. Supp. 2d at 215.

W reverse the dismssal of the clainms by Mlilntyre's
estate and remand.

C. Application to the Wheeler Case

The cut-off date for the accrual of the Wuweelers' claim
filed on May 11, 2001, is My 11, 1999. The district court
concl uded that their claimaccrued on or before May 10, 1998 when
Roger Weel er appeared on "60 M nutes."

The Wheel er case is based on a fundanmentally different
| egal theory than the Mlntyre case. Unlike the McIntyre case,
which is based on duties arising from the governnent/infornmant
relati onship, the Weelers' claim is not based on any direct
rel ati onship between Roger Wheeler and the FBI. The theory of
liability is, as a result, nmuch nore indirect than that in the
Ml ntyre case.

The Wheel ers have styled their Mass. Gen. Laws. ch. 229,
88 2 and 6 wongful death clains against the United States as based
on both direct and vicarious liability. They assert that the United
States is vicariously liable for the actions of Connolly, Morris,
and other agents, which provided Bulger and Flemm wth a
"protective shield" agai nst prosecution and i nvestigation that gave
the two crimnals the opportunity to commt crinmes and enbol dened

themto do so, proximately causi ng Wieeler's nurder. The Weelers
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al so assert that the United States is directly liable for failing
to prevent Wieeler's nmurder, in light of the foreseeable risk that
Bul ger and Flemmi would continue to engage in violent crimnal
activity. In addition, the Weelers assert a generalized count
against the United States for intentional infliction of enotional
di stress based on \Weel er's nurder.

For the Wheelers' clains to accrue, there had to be facts
avai |l abl e that woul d permt a reasonabl e person to conclude (1) that
Bul ger and Flemm were instrunental in the nurder of Roger \Weeler;
(2) that Bulger and Flemm were informants for the FBI; and (3) that
the FBI had a special relationship with Bulger and Flemm that
protected and encouraged themin their crimnal activity, including
VWheel er' s nurder.

The Wheelers clearly had sufficient notice of the first
two sets of facts before the May 11, 1999 accrual date. On April
22, 1998, Morris testified that Bul ger and Fl emmi were val uabl e FB
informants and that he was afraid he had sent Halloran to his death
by telling Connolly that Halloran was alleging that Bulger and
Flemmi had tried to hire himto kill Weeler. Mrris's testinony
on this point received national press attention. It was summari zed

in two Tulsa Wrld articles on May 17, 1998 and July 20, 1998 and

ina July 22, 1998 Boston d obe article that quoted David Weel er

In addition, a July 20, 1998 Tulsa Wrld article and a Sept enber 29,

1998 Boston d obe article, which quoted Davi d Weel er, both reported
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that John Martorano was negotiating a plea agreenent with federal
prosecutors and had inplicated Bulger and Flemmi in the Weeler
nmur der . In addition, as the district court fairly pointed out,
Davi d Wheel er stated on the May 10, 1998 "60 M nutes" show t hat
Bul ger and Fl enmi had caused his father to be nurdered, that the two
were FBI informants, and that the FBI was "in bed" with the two.
What proves fatal to the Weelers' claimis that they were
al so on notice of the third set of facts. W sidestep the dispute
about whet her Davi d Weel er neant his statenents on "60 M nutes" to
indicate that the FBI had protected Bulger and Flemm from
prosecution and thus enabled and enbol dened them to nurder his
father. QO her statenents on the "60 M nutes" show shoul d have nmade
clear the special relationship between the FBI and Bul ger and
Flemm . Ed Bradley reported that the "extraordinary relationship"
bet ween the FBI and Bul ger and Flemmi "may have allowed [them to
get away with nmurder."” A detective interviewed for the segnent was
even nore explicit, describing Bulger and Flemm as having a
"license" fromthe FBI to conmt crimes that "covered a homcide."
In addition, separate fromthe "60 M nutes" show, there
was national and |ocal news coverage before the critical date
describing the FBI's shielding of Bulger and Flenm from
prosecution. At |east sonme of those articles should have caught the

Wheel ers' attention, because they specifically referenced Roger
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Wheel er's nurder and even, in several instances, quoted David
Wheel er.

Two Tulsa World articles on July 11, 1997 and January 9,

1998, both of which specifically nentioned the Weeler nurder
reported that Flenm was claimng in the Sal enme proceedi ngs that
the FBI gave him and Bulger inmunity from prosecution for their
ongoing crimnal activities in exchange for information about
organi zed crime activities. The July 11 article specifically noted
that Flemm had executed an affidavit stating that he and Bul ger had
been given "free reign froman FBlI supervisor to conmmt any crine"
short of nurder. On May 10, 1998, the sanme night that the "60
M nut es” segnent ran, a local Tulsa news station, KOTV, reported
that the FBI had tipped Bulger and Flenm to Halloran's cooperation
in the Wheel er nmurder investigation and that Boston FBI agents may
have taken bribes from Bul ger and Fl emm .

In the summer of 1998, two Tulsa Wrld articles and one

Boston d obe article that quoted David Weel er reported that Morris

admtted that the FBlI had shielded Bulger and Flemm from
prosecution for twenty years because they were prized infornmants.

The Tulsa Wrld article was entitled "When G nen, Mobsters Are

Friends/FBlI Ignored Tip-Of on Tulsa Murder." Al three articles
specifically nmentioned the Wieel er nurder. Morris's testinony was
al so picked up by the national press, with coverage in May and June

of 1998 from the Associated Press, the Salt Lake Tribune, the

-48-



Charl eston Gazette & Daily Mail, the L.A Tines, and the Seattle

Times.

In the sumrer and fall of 1998, follow ng the "60 M nut es”
segnent, David Weeler hinself drew the connection between his
father's murder and the FBI's special relationship with Bul ger and
Flenmi in his comments to the Boston press. In a May 12, 1998
article headlined "Dad's execution nystery no nore to anxi ous son, "

t he Boston Heral d descri bed Davi d Wheel er as saying in an interview

that he "always believed" that fornmer FBI agent Paul Rico
“facilitated" his father's nmurder at the hands of Bul ger and Fl emmi .

Wheel er also told the Boston d obe on Septenber 29, 1998 that John

Mart orano' s cooperation woul d expose "peopl e who have enjoyed the
protection of the FBI for many years while commtting heinous
crimes.”

The klahoma press and television coverage, the
i nformation reveal ed on "60 M nutes, " and Davi d Weel er's i ntervi ews

with the Boston press are sufficient to establish that David Weel er

was clearly on notice before the May 11, 1999 critical date.

The issue is whether the other famly nmenbers, in their
different positions, could reasonably be expected to be aware of
this information. The district court focused on David Weel er and
attributed his know edge to all. W disagree with that met hodol ogy:
the "knew or reasonably should have known" question nust be asked

individually, as to the information available to soneone in each
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plaintiff's situation. There is a difference between "knew' and
"shoul d have known." A plaintiff could, at least in theory, have
actual know edge of critical facts even though he or she woul d not
ot herwi se be reasonably expected to know them As to whether a
plaintiff "reasonably shoul d have known" critical facts, theinquiry

is an obj ective one: whether a reasonable person simlarly situated

to the plaintiff would have known t he necessary facts. See Skwira,
344 F.3d at 80 (the "degree of know edge of injury and cause that
woul d pronpt a reasonable person to take . . . protective steps

will vary with the circunstances of the case"); cf. Rodriguez

Narvaez v. Nazario, 895 F.2d 38, 41 n.5 (1st G r. 1990) (descri bing
a simlar constructive know edge test, used to determ ne accrual of
federal civil rights clains, as whether "a reasonably prudent person
simlarly situated" should have known the necessary facts).

Where there are several plaintiffs and they do not live
in the sanme geographical area, and public notice of the underlying
facts is restricted to certain areas, geography is a factor to be
consi dered. Ceography nay be particularly rel evant where, as here,
notice i s based on |l ocal television and press coverage. Simlarly,
where, as here, sone nenbers of the famly have actual notice but
ot hers do not, the i ssue of howstrong the famly's ties are and how
frequently they conmunicate can be relevant. A plaintiff who is

estranged from other nore know edgeable famly nenbers is
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differently situated than one who speaks with his or her famly
every day.

Despite this | eeway, the record here establishes that each
of the Wheel ers had available sufficient facts to rai se suspicions

provoking a reasonable person to inquire further. See Phillips

Exet er Acadeny v. Howard Phillips Fund, Inc., 196 F. 3d 284, 288 (1st

Cr. 1999) (this court "may affirmthe judgnent for any i ndependent
reason nade manifest in the record'). Had the Weelers inquired
further, the requisite facts were present in the Boston and Ckl ahona
tel evi sion and press coverage to all ow a reasonabl e person to i nfer
a causal connection between the FBI's actions and Roger Weeler's
mur der .

Patricia Woeeler (Roger's widow) saw the "60 M nutes”
programin My 1998 and sone of the Okl ahona press articles; they
were sufficient at least to trigger a duty to inquire before the May
11, 1999 critical date, painful as the subject was to her. The sane
is essentially true of Lawence \Weeler, one of Roger's sons.

Panel a Wheel er Norberg (Roger's only daughter) did not see
the "60 M nutes" segnent. She has stated by affidavit that she did
not read any of the press coverage in the record on the painful
subj ect of her father's nurder, and that she is estranged from her
brot hers and conmuni cates with themonly infrequently. Wile her
clai mpresents a closer case, we find that she had a duty to inquire

based on | ocal and national press coverage. "[Where events receive
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. Wi despread publicity, plaintiffs my be charged with know edge

of their occurrence.” United Klans of Am v. MGovern, 621 F.2d

152, 154 (5th Gr. 1980) (national news coverage over networks,
wire, and newspapers reported that defendant held press conference

adm tting facts supporting the claim; see al so Hughes v. Vanderbilt

Univ., 215 F. 3d 543, 548 (6th Cr. 2000) (front-page stories in two
| ocal newspapers and a nmmjor television network gave rise to
constructive know edge, even though plaintiff said she did not see
the coverage). Although we recognize that the question of whether
a reasonable person in Panela' s position would have read news
coverage is a fact-intensive inquiry and can sonetines be difficult
to resolve on a notion to dismiss,” we find that, on the facts of
this case, the record is sufficient to establish notice. Local news
coverage in Tul sa, where Panela |lived, was extensive and nenti oned
Roger Wheel er specifically by nanme, often in the | ead paragraph of
the story. Furthernore, nothing in the record shows that Panel a was
estranged from her nother, who did watch the "60 M nutes" show and

read at | east some press coverage. A reasonable person in Panela's

7 See Bibeau v. Pac. Northwest Res. Found., Inc., No. 97-
35825, 1999 U. S. App. LEXIS 38092, at *13 (9th Cr. Aug. 19, 1999)
(additional factfinding necessary to determine if press coverage
woul d have reasonably put a simlarly situated plaintiff on
notice); Orikowv. United States, 682 F. Supp. 77, 85 (D.D.C. 1988)
(nmore factfinding necessary for accrual of FTCA claim because
"[ n] ewspaper articles containing allegations do not necessarily
place citizens on notice when there is no evidence that these
articles were read").
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situation woul d have been provoked to inquire further; had she done
so, she would have filed a claimearlier.

Mar k Wheel er, the youngest son, lives in Texas and di d not
see the "60 M nutes" show, although he was aware that his brother
woul d be appearing on it. He stated by affidavit that he read only
one or tw of the articles in the Tulsa press and that he
communi cates only infrequently with his famly because of tensions
arising fromhis father's nurder. He presents an even cl oser case
t han Panel a because he lived in Texas and the tel evision and press
coverage in the record appeared nostly in either Boston or Tul sa
sources. But we find that he too had a duty to inquire, which if
pursued, would have led himto file his claimearlier. He was aware
of the "60 Mnutes" show and, by inplication, of national news
coverage of his father's nurder. He had access to Tul sa news, as
denonstrated by his reading of at |least one or two articles in the
Tul sa newspapers on the subject of his father's death, so if he had
inquired further, he could have | earned the necessary facts through
t hat nmedi um

The claim of equitable tolling of the two-year limt
fails, to the extent that such a claimis cognizable against the

governnent at all.® It is true that the FBI had a | ong history of

8 Conpare Irwin v. Dep't of Veterans Affairs, 498 U.S. 89,
94 (1990) (stating that equitable tolling applies in Title VII
suits agai nst the governnment on the sane terns as it woul d agai nst
a private enployer), with United States v. Beggerly, 524 U S. 38,
49-50 (1998) (holding that equitable tolling does not apply to
actions under the Quiet Title Act, 28 U S.C. 8 2409a, for reasons
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denying that Bul ger and Flenm were informants, that there was any
"special" relationship between the FBI and the two, and then that
any inpropriety resulted fromthe relationship. For purposes of
equi tabl e tolling, however, the governnent's deni al s were super seded
when Morris testified in April 1998 in the Sal emme hearings that he
and Connol Iy shielded Bulger and Flemm from prosecution and that
t hey may have been responsible for Halloran's death.
IIT.

The dism ssal of the claimagainst the United States in
the McIintyre case is reversed and the case is remanded for further
proceedi ngs consistent with this opinion. The dismissal in the

Wheel er case i s affirmed.

that could also apply to the FTCA)
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